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seats in Congress with the privilege of giving information in the course 
of the debates. He thinks that the enactment of the Pendleton 
Bill into law would have introduced certain advantages into the 
American system, but that it would also have been attended by 
inconveniences. The introduction of the parliamentary system 
would have so radically changed the working of the Constitution as to 
endanger its other parts. Thus he says: "Nous ne croyons done 
pas, qu'il eut 6t6 bon que le bill Pendleton fut vot6; il ne nous semble 
point qu'une pareille r^forme soit desirable. La Constitution Ameri- 
caine forme un tout harmonieux et symetrique dont il est impossible 
de modifier une partie sans mettre en p6ril le valeur de l'ensemble. 
Que les Etats-Unis la remplacent par une Constitution fondle sur le 
principe parlementaire e'est possible, et ce serait peut-dtre meilleur 
pour eux, mais ils ne peuvent esperer combiner les avantages respectif s 
des deux grands syst^mes de Constitution" (p. 156). In Part II of 
his monograph M. Bosc discusses the veto power. After examining 
the views of various writers on the question whether the veto power 
is legislative or executive in its nature, he concludes that it is legisla- 
tive, and that in exercising this power the President acts as a third 
branch of Congress (p. 162). On most points discussed in the second 
part of his work the author, of course, found it impossible to contri- 
bute much information beyond that contained in Edward G. Mason's 
monograph, which had already thoroughly covered the field. On the 
nature of the American veto as compared with that of the European 
executive, however, he makes a distinct contribution to the discussion 
of the subject. 

J. W. Garner. 

American Railroad Rates. By Walter C. Noyes. (Boston: 
Little, Brown and Company. 1905. Pp. 277. ) 

The widely different opinions on the subject of the public regulation 
of railroad rates, which is really a part of the broader question of the 
relation of so-called public service corporations to the State, are illus- 
trated by comparison of this book with Parsons' Heart of the Rail- 
road Problem, and Meyer's Governmental Regulation of Railway 
Rates. Dr. Parsons sees nothing but evil in the railroad control 
of railroad rates, while Professor Meyer sees nothing but evil in the 
governmental regulation of railroad rates. The author of the book, 
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under review, writing from the standpoint of a lawyer and a railroad 
president, familiar with the judicial construction of the Interstate 
Commerce Act, clearly recognizes the public obligations of the rail- 
roads, the practical necessity of public regulation of railroad-made 
rates and also the inherent difficulties under our complex form of 
government in the exercise of such regulation as to intra-state and 
inter-state traffic. "Medio tutissimus ibis." 

The book deals only with freight rates, but as the author states, 
" the fundamental principles governing rates and fares are the same. " 
There is a distinction, however, pointed out by the Supreme Court in 
the Party Rate Case, 145 U. S. 263, in this, that a discrimination in 
favor of the purchaser of a number of passenger tickets at reduced 
fares does not operate to the prejudice of other passengers; while such 
a discrimination based on the quantity shipped in freight rates might 
put out of business all but the favored shipper whose business was 
large enough to ship the requisite amount. 

The author's statement of the underlying principles of freight 
rates with analysis of the essential elements controlling the making 
of such rates on the basis of the value of service, that is, " charging 
what the traffic will bear," is clear and direct. It means charging 
"what the shipper can afford to pay," and is the system of making 
rates to develop business, always subject to the economic check that 
charging what the traffic will not bear cuts off business and affects the 
prosperity of the railroad. The practical application of this principle 
of value of service necessitates classification when applied to different 
kinds of goods, and involves local discrimination when the same ser- 
vice varies in value when rendered to different localities. It neces- 
sarily follows, therefore, that some discriminations are just and others 
unjust. Discrimination is unjust when made without any reasonable 
basis and as the result of favor. 

This distinction between just and unjust discriminations, is not 
only sustained by the essential facts of the application of the value of 
the service principle in the making of rates and what may be called 
the common law of railroad rates, but is in accord with the judicial 
construction of the Interstate Commerce Act. Thus the Supreme 
Court in the Party Rate Case, referring to sections 2 and 3 of the 
Interstate Commerce Act, says: "It is not all discriminations or 
preferences that fall within the inhibition of the statutes, only such as 
are unjust and unreasonable. . . . Indeed the possibility of just 
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discrimination and reasonable preferences is recognized by those sec- 
tions in declaring what shall bedeemed unjust." The author,therefore, 
approves of discriminations between commodities when based upon 
cost, risk or value, and discriminations between localities when the 
advantages of one place over another produce conditions, which ren- 
der discriminations necessary in order to obtain traffic. Local dis- 
criminations are unjust when not justified by different circumstances 
or conditions. The author is emphatic in declaring that discrimina- 
tions between persons cannot be defended upon any theory of rates. 
" They work prejudicially to the railroads; drive the small shipper out 
of business, and injure the whole community." The author is of 
opinion that the Interstate Commerce Act as amended by the Elkins 
act, went as far as any law could, to stop personal discriminations. It 
is clearly shown that the public good requires not only reasonableness, 
but stability in equal rates. The Interstate Commerce Act, he says, 
attempted the impossible in its prohibition of pooling. Competition 
cannot be enforced and discriminations prevented at the same time. 
He is emphatic in the opinion that the prohibition of pooling was most 
unfortunate. "Pools should have been made lawful and enforceable 
and then regulated." It is also pointed out that consolidations and 
the community of interest effected between the great railroad interests 
have largely made pools unnecessary. "Informal understandings 
have taken the place of formal agreements." 

Chapter VIII contains a brief comparison of rates in the United 
States and in the European countries; but the author says that the 
conditions under which the freight service is carried on in the United 
States and in such countries vary so widely, that only the broadest 
conclusions can be drawn from such comparisons. He concludes 
that American rates upon long-distance tariffs and upon heavy ship- 
ments are very much less than the charges for the same service upon 
European railroads, while there is no material difference in the charges 
upon the short-distance traffic and small shipments; and charges upon 
parcels by European railroads are less than the charges for the same 
service in this country. 

The last two chapters, IX and X, are devoted to a discussion of the 
State and Federal regulation of rates. This discussion is a valuable 
contribution to this mooted question, because of the author's thorough 
equipment therefor in his clear comprehension of the limitations of 
State and Federal authority, and his strong, impartial and judicial 
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grasp of the complicated questions involved. He bases his discussion 
upon the proposition that it is difficult to assert too strongly the obli- 
gations which the railroad assumes when entering public employment. 

When the book was published, the so-called Esch-Townsend Bill was 
pending before the Fifty-eighth Congress. Reasoning from the funda- 
mental proposition that determining in a controversy the reasonable- 
ness of an existing rate is a judicial function, and that making the 
rates for the future is purely a legislative function, which could be 
made either directly by Congress or through a commission, and that 
law-made rates, whether made by Congress directly or mediately 
through a commission could only be set aside by the courts when 
found to conflict with the Fifth Amendment, that is, as confiscatory, 
he concluded that the Esch-Towsend Bill was unconstitutional, 
in that it imposed upon the commission the essentially judicial 
function of finding an existing rate to be unreasonable, and upon 
the courts the non-judicial function of reviewing the reasonable- 
ness of the commission-made rate. These provisions of the Esch- 
Townsend Bill as to the power of the commission are contained in the 
act of 1906. Under this act if, after hearing upon complaint, the 
commission is of the opinion that a particular rate, regulation, or 
practice is unjust, it may prescribe a maximum rate which the carrier 
shall not exceed. Under the law before this amendment, the com- 
mission was essentially a referee for the Circuit Court, and its order was 
of no effect until enforced by a mandate of the court. Under the act 
of 1906, the railroad must obey the order unless its suspension is 
secured by affirmative action of the courts. It is clear that the 
change is a radical one with reference to the vesting in the commission 
these fundamental powers of government. There is an as obvious 
anomaly in having an investigating and prosecuting body charged 
with any judicial determination as there would be in making the pros- 
ecuting attorney the judge in the same cause.- The line of distinction, 
however, between legislative and judicial duties is not always clearly 
defined, and as the act in its present form was not considered by the 
author, it is out of place to discuss it here. 

The author is of opinion that the reasonableness of a rate made by 
a commission cannot be reviewed by the courts, except on the ground 
that it is confiscatory, and that this contention can, as a rule, only be 
made concerning a schedule of rates, and that while it can theoreti- 
cally be made as to an individual rate, it cannot be practically. It 
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may be questioned whether this view of the judicial power is not too 
narrow. It is true that in the consideration of State-imposed rates 
under the Fourteenth Amendment, the courts have considered the 
effect upon the income of a company, that is, whether the company 
was deprived of a reasonable profit in its business. But under the 
Fifth Amendment, where the carrier complains of a specific maxi- 
mum rate fixed by the commission, as unreasonable, would it not be 
held that a rate is confiscatory, which prevents the carrier from 
charging a reasonable compensation for a service rendered. The 
standard of reasonableness is not clearly defined, and it may be practi- 
cally impossible to determine the actual cost of a specific service of a 
carrier. It is none the less true, however, that the legal right to 
charge a reasonable compensation for any service exists, and when the 
rate is questioned as to the service rendered, it is determined by the 
courts in the light of such evidence as can be secured. A carrier 
deprived of the right to charge this reasonable compensation would, 
therefore, be deprived by a legislature or commission of his property 
without due process of law. It would be as immaterial to urge that 
he was allowed to charge reasonable rates on other commodities, as 
it would be that the individual has other resources left when he is 
deprived of any property without due process of law. 

The book is an interesting and valuable contribution to the thought- 
ful study of a great subject. 

F. N. Jtjdson. 

The Heart of the Railroad Problem: The History of Railway Dis- 
criminations in the United States, the Chief Efforts at Control 
and the Remedies Proposed, with Hints from Other Countries. 
By Professor Frank Parsons, Ph.D. (Boston: Little, 
Brown and Company. 1906. Pp. 364.) 

Professor Parsons' book differs radically from that of Judge 
Noyes, in that the author does not write from the standpoint of a 
lawyer or railroad president, but from that of an independent investi- 
gator who is convinced that "The Heart of the Railroad Problem" 
lies in the impartial treatment of shippers. 

The book shows exhaustive study and the examination of a vast 
amount of material. The author states that in its preparation he 
" traveled over nine countries of Europe and over three-fourths of the 
United States, studying railways, meeting railroad presidents and 



